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SUMMARY

Serving local communities — “localism” — is a fundamental goal of American
broadcast policy. Localism means providing residents of local communities with diverse
cultural programming, opportunities for self-expression, and access to the solid, in-depth
public affairs programming about local and national affairs that is essential to democracy.
Congress has repeatedly asserted the importance of localism in promoting the goals of the
First Amendment for the electronic media, and the courts have steadfastly upheld efforts to
promote localism.

While the national networks and media chains see localism as quaint and outdated, the
Congressional support for and Supreme Court acceptance of policies that promote localism is
deeply embedded in our federalist political system. “All politics are local,” because in our
federal system all elections are state and local. Governors, senators and Electoral College
members are chosen on a statewide basis, while members of the House of Representatives are
chosen on the basis of single member districts. We pride ourselves on a structure that allows
policies affecting education, public health and safety, and community development to be set at
the local level.

The importance of localism rests on practical sociological and psychological grounds
as well. Local communities promote social trust and shared values, help form individual
identities, and preserve cultural diversity. Mobilization of the public to participate in
decision-making is best accomplished through local efforts to “get out the vote.” The
convergence of political decision-making and processes of civic participation at the local level

should be celebrated as a strength of our political system. In this sense, localism in the media
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and the diversity inherent in thousands of units of local government remain critical to a
vibrant democracy.

The immensely important role of television in democratic discourse reinforces the
need for public policies to promote localism and diversity. Television is the primary source
of news and information for the public, especially in local elections. Television is also the
primary means of influencing the public through advertising. The news production process
deeply affects the pattern of political dialogue.

Yet, from the beginning of federal broadcast regulation, there has been a tension
between this policy goal of localism and the profit-maximizing ethic of media corporations
that became the primary beneficiaries of the licensing system. Requiring commercial media
corporations to fulfill public interest obligations to provide diverse political and educational
programming in exchange for their valuable license to exploit the commonly owned airwaves
has long been the assumed solution to this problem. But imposing such obligations has
always been a tense and difficult business, and at best has resulted in only short-lived and
marginal improvements. Requirements have been minimal and inconsistent over time, and
even so, licensees have often been reluctant to comply.

This tension has reached crisis proportions. Responding to a philosophy of “de-
regulation” over the past few decades, the Commission has relaxed broadcast companies’
public interest obligations. At the same time, the apparent goal of promoting efficiency has
led the FCC and other agencies to allow a wave of mergers that have concentrated local media
markets, consolidated outlets into regional chains, and conglomerated different types of media
under one roof. These trends have combined to weaken localism and diminish diversity in
radio and television content. Hypercommercialism in the media has swamped civic discourse.
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Among the ill effects are that racial and ethnic minority groups are underserved, while
community-based nonprofit voices struggle for access to the major media of mass
communication.

The time has come for a major shift in broadcast policy. While the longstanding
concerns about excessive concentration of media ownership (outlet diversity) and the
promotion of public interest programming in the commercial mass media (program diversity)
should continue, the Commission should use this fresh look at the issue of localism to
promote three additional, and critical, forms of diversity and localism in the media — source
diversity, institutional diversity, and viewpoint diversity. A balance must be sought between
the civic and the commercial in the broadcast media by promoting independent sources of
media content and noncommercial outlets for diverse points of view.

The groups joining in these Comments — media reform advocates, other public interest
organizations, and nonprofit community media producers — urge the Commission to initiate
the following basic structural changes:

(A) Assign more broadcast licenses to nonprofit, independent media that serve

the needs and interests of diverse social, economic, ethnic, and racial
groups within local communities. This should include, but not be limited

to, more licenses for low power broadcasting, and more spectrum
availability for unlicensed community broadcasting.

(B) Simultaneously, deny license renewals to commercial broadcasters that are
not serving the public interest in localism and diversity, and prevent
commercial broadcasters from continuing to expand their geographic
coverage areas.

(C) Develop a system of community access or channel leasing whereby
commercial broadcasters are required to provide airtime and facilities to
nonprofit independent media.

(D) Establish mechanisms for strengthening and supporting nonprofit,
independent media, so that they can become meaningful alternatives to



commercial broadcasters. This would include a “localism and diversity”
fund created with proceeds of spectrum auctions and licensing fees.

The Commission has both the power and, given present circumstances, the obligation
to move now toward a new system in which for-profit broadcasting, driven by advertising,
beholden to its giant corporate owners, and dominated by commercial entertainment, is
balanced by smaller, community-based nonprofits that will provide the cultural and viewpoint
diversity so lacking in our current mass media environment, and that will have a genuine

commitment to serving local needs.
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COMMENTERS

The organizations joining in these Comments collectively represent a very diverse set
of public interest organizations and producers of nonprofit community media. They share the
fundamental view that media policy is a central concern to all citizens and groups because the
mass media deeply affect the pattern of democratic discourse in our society. Because the
ability of all groups, no matter what the focal point of their policy concerns, to get their
message out and participate in political dialogue will be affected by these proceedings, these
groups have a direct interest in the outcome of this investigation.

The Brennan Center for Justice at NYU School of Law, founded in 1995, unites
thinkers and advocates in pursuit of a vision of inclusive and effective democracy. The
Center’s Free Expression Policy Project engages in research, advocacy, and litigation in the
fields of media reform, intellectual property, and other issues affecting the diversity and
breadth of expression available to Americans.

The Consumer Federation of America (CFA) is a non-profit association of some 280
pro-consumer groups, with a combined membership of 50 million. It was founded in 1968 to
advance the consumer interest through advocacy and education.

The Action Coalition for Media Education (ACME) is a strategic network linking
media educators, health advocates, media reformers, independent media makers, community
organizers and others, to promote media literacy, examine the corporate media system,
advocate independent media-making as a critical part of a democratic society and vibrant

culture, and support local, state, and national media reform efforts.



The Alliance for a Media Literate America (AMLA) has a longstanding commitment
to the issues of diversity and localism. In its upcoming National Media Education Conference,
"Giving Voice to a Diverse Nation", AMLA is emphasizing the importance of giving all of
our citizens the opportunity to participate fully in our information- and media-saturated
culture; be accurately represented in and by media; and have the skills, access, and
opportunities to tell their stories and hear their stories told. In a society where the power to
govern resides in the people, it is essential for broadcasters to meet the needs of local
communities for programming that supports the democratic process.

American Council on Consumer Awareness is a 35-year-old non-profit public interest
research organization and long term organizational member of the Consumer Federation of
America. Kenneth J. Benner, its President, is also a retired radio broadcast talk-show host,
news producer and commentator.

The Association of Independent Video & Filmmakers (AIVF) is a membership
organization serving local and international film and videomakers, from documentarians and
experimental artists to makers of narrative features. AIVF enhances the growth of
independent media by providing services and resources, including seminars and networking
events, essential books and directories, including 7he AIVF Guide to International Film &
Video Festivals and The AIVF Self-Distribution Toolkit, and media advocacy for independent
artists.

Chicago Consumer Coalition is a network of local and community-based consumer
groups in the Chicago Metropolitan Area. Present areas of focus include
communications, food, finance and housing policies/practices of government and

industry.



The Columbia Consumer Education Council seeks to disseminate educational
information to consumers, document unfair business practices, and distribute consumer
information publications, particularly to low income consumers.

Founded in 1971, Consumer Action works on telecommunications, privacy and
banking issues through its national network of 7,300 community based organizations. It's
focus is representing the needs of low and moderate income consumers, people of color and
recent immigrants.

The Consumer Assistance Council is a nonprofit agency working with the
Massachusetts General Attorney's Office of Consumer Protection to provide consumers with
information and mediate complaints.

The Consumer Federation of the Southeast (CFSE) is a not-for-profit consumer
advocacy group founded in 2003 and dedicated to consumer advocacy in the Southeastern
United States. Established to promote the rights of all consumers, in harmony with the general
welfare, through city, county, regional, state, national and international groups; to stimulate,
coordinate, and provide consumer programs and activities in such areas as: public utilities,
rate setting, product pricing, quality, servicing and guarantees, advertising, regulatory
agencies, credit insurance, etc.

Consumers for Auto Reliability and Safety is a national nonprofit auto safety and
consumer advocacy organization. CARS is dedicated to preventing motor vehicle-related
fatalities, injuries, and economic losses.

The Consumers Voice is a national, member-supported non-profit 501 (c) 4 consumer
organization headquartered in Lincoln Nebraska that focuses on food safety, access to health

care and rights of consumers in the information society. They seek to educate their members
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through newsletters and action alerts and ask them to participate in public policy debates. The
organization has joined in a number of Federal Communications Commission proceedings
through letters and comments on issues such as telecommunications and broadband
competition, consumer digital rights and fair use and media concentration and ownership.

Democratic Processes Center, Tucson, AZ, is a non-profit educational organization
dedicated to working with disenfranchised and alienated youth and young adults. The DPC
engages in consumer education activities with a focus on consumer rights and responsibilities.

The Downtown Community Television Center (DCTV) is an independent nonprofit
media center which believes that expanding public access to the electronic media arts
invigorates our nation's democracy. Founded in 1972, DCTV has fostered a diverse and
inclusive media arts community for over 30 years. DCTV pursues its educational mission by
introducing members of the community to the basics of electronic media through hundreds of
free or low-cost production courses and access to broadcast-quality production equipment.

Florida Consumers Action Network (FCAN) is the state’s largest consumer
organization with 40,000 members from Key West to Tallahassee. FCAN works on utility,
insurance, health care and environmental issues.

Free Press is a national nonpartisan organization working to increase informed public
participation in crucial media policy debates, and to generate policies that will produce a more
competitive and public interest-oriented media system with a strong nonprofit and
noncommercial sector.

The Harlem Consumer Education Council focuses on making sure that low-income
consumers receive fair treatment in society. HCEC is volunteer-staffed and administers

workshops, seminars and classes designed to develop awareness of consumer-oriented issues.
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Harlem Live is an Internet publication created, presented, and represented by teens in
Harlem and throughout New York City. It broadens young people’s view of the world using
technology and journalism while fostering understanding through diversity." Its core purpose
is to empower youth of color to be productive, creative and thoughtful leaders who will be
responsible caretakers of our future.

The Independent Press Association is a 500-member nonprofit advocacy group that
aims to amplify the power of independent publications not owned by large corporations so as
to foster a more just, open and democratic society. Consolidation of the airwaves hurts its
members in two ways: first, because some of its members also produce radio or television
shows, and struggle to find space on accessible airwaves as well as financial supporters of
their broadcasts; and second, because advertisers overlook its member publications in favor of
cheaper buys offered by consolidated broadcast stations and affiliated newspapers. This
makes it more difficult for its members, 25% of which are ethnic publications serving
immigrant and African American communities, to survive.

Listen Up! is a youth media network that connects young video producers and their
allies to resources, support, and projects with the goals of developing the field and achieving
an authentic youth voice in the mass media.

Massachusetts Consumers Coalition (MCC) was established in 1976 by
representatives of local, state and federal consumer agencies, consumer advocacy
organizations and others who were concerned with protecting consumers and ensuring

fairness in the marketplace.

! Harlem Live, TRUCE, the Downtown Community Television Center (DCTV), and Listen Up! are all
community media organizations that provide educational and production opportunities to young people.
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Media Alliance is a 28 year-old media resource and advocacy center for media
workers, nonprofit organizations, and social justice activists. Its mission includes excellence,
ethics, diversity, and accountability in all aspects of the media in the interests of peace,
justice, and social responsibility.

The Media Empowerment Project of the Office of Communication, Inc., United
Church of Christ, grows out of the UCC's historic commitment to civil rights in media
advocacy. MEP is working in low income communities around the country with people of
color, women and youth to help them think about how media can best serve their needs and
advance their struggles for social justice. The Media Empowerment Project provides
communities with the support and training needed to organize for meaningful, lasting change.

The New America Foundation, http://www.spectrumpolicy.org, is a nonpartisan,
non-profit public policy institute based in Washington, D.C., which, through its Spectrum
Policy Program, studies and advocates reforms to improve our nation's management of the
electromagnetic spectrum.

The North Carolina Consumers Council (NCCC) is a nonprofit, statewide consumer
advocacy organization that has been representing the consumers of North Carolina since
1968. NCCC is also affiliated with the Consumer Federation of America, a national consumer
advocacy organization. NCCC does not represent individual consumers. Instead, we represent
the consumers of North Carolina and their interests as a whole. To carry out its purposes,
NCCC researches consumer issues, attends and testifies at government meetings, authors op-
ed articles in newspapers, and writes letters to legislators and government officials in addition

to other activities.



The Privacy Rights Clearinghouse is a nonprofit consumer information and advocacy
organization based in San Diego, Calif., and established in 1992. The PRC has published
privacy protection guides on many topics, available at www.privacyrights.org.

Texas Consumers Association The Texas Consumer Association is a state-wide 501
(c) 4 non-profit organization that represents small businesses and residential consumers on
pocketbook issues. The organization is a state affiliate of the Consumer Federation of
America. The organization has intervened on behalf of Texas consumers in state Public
Utility Commission telephone proceedings involving competition and customer service as
well as with proceedings at the Federal Communications Commission involving
telecommunications, digital rights management and consumer fair use and media ownership
and diversity.

TRUCE is an arts education and media literacy youth development program in Harlem
that is committed to equipping young people with the necessary tools to become leaders in
their community.

USAction is the nation’s largest progressive activist organization, dedicated to
winning social and economic justice for all. It represents over three million members in 34
affiliates, with statewide organizations in 24 states.

Utility Consumers’ Action Network is a nonprofit consumer advocacy group based in
San Diego, California. Its membership consists of over 21,000 small business and residential
customers of telephone, energy and water services, most of which are based in San Diego
County.

Virginia Citizen's Consumer Council, VCCC is a statewide, grass-roots, consumer

education and advocacy organization that has been active for over 30 years.
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I. INTRODUCTION

Broadcasting is by its nature a local phenomenon, and serving the diverse needs of
local communities has long been an intrinsic part of American broadcast policy. As FCC
Commissioner Adelstein has noted:

Localism is an integral part of serving the public interest. It requires stations to

be responsive to the particular needs and interests of their communities. Every

community has local news, local elections, local government, local weather,

local culture, and local talent. Localism means providing opportunities for

local self-expression. It means reaching out, developing and promoting local

performing artists, musicians and other talent. It means dedicating resources to
discover and address the unique needs of every segment of the community.”

The importance of localism as a core policy goal can be traced to the 1927 Radio Act.’
Over the years, not only this Commission but the Supreme Court and Congress have
recognized the importance of local broadcast stations serving local communities, “‘as an
outlet for local self-expression.”* As the Supreme Court explained in 1994, “Congress
designed this system of allocation to afford each community of appreciable size an over-the-
air source of information and an outlet for exchange on matters of local concern. ... [T]he
importance of local broadcasting ‘can scarcely be exaggerated, for broadcasting is
demonstrably a principal source of information and entertainment for a great part of the
nation’s population.”” Here as elsewhere in U.S. broadcasting policy, “the people as a whole

retain their interest in free speech by radio and their collective right to have the medium

? Statement of FCC Commissioner Jonathan S. Adelstein in Notice of Inquiry, Broadcast Localism, MB
Docket No. 04-233 (July 1, 2004), p. 25 (hereafter, “NOI”).

? See, e.g., Philip Napoli, Foundations of Communications Policy: Principles and Process in the
Regulation of Electronic Media 203 (2001).

* United States v. Southwestern Cable, 392 U.S. 157, 174 (1968) (quoting H.R. Rep. No. 1559, 87"
Cong.., 2d Sess., 3).

> Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 663 (1994) (quoting in part U.S. v.
Southwestern Cable, 392 U.S. at 177).
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function consistently with the ends and purposes of the First Amendment. It is the right of the
viewers and listeners, not the right of the broadcasters, which is paramount.”®

The goal of localism is inseparable from the other pillar of American broadcast policy:
diversity. Diversity does not just mean programming from different corporate producers; it
means diversity in the content and viewpoint of programming.’” Thus, ten or even twenty
newscasts that all serve up the same superficial, if-it-bleeds-it-leads sound bites do not
constitute diversity. As one observer writes: “Our 500-channel universe doesn’t mean that
we are getting 500 times the examination and investigation of worthy stories. It means we get
the same narrow, conventional-wisdom wrap-ups repeated 500 times.”® Serving local
interests is meaningless if the diverse elements in a community — cultural, social, and political
— are not represented on the airwaves.

It is important also to define the geographic parameters of localism. The Commission
has long equated localism with broadcast markets. But as these markets expand through
increased power levels and other technological advances, the needs of local communities get

lost. There are more than 80,000 government units in the U.S., including school districts,

town districts, and county districts, and what happens at these local levels of governance is

® Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).

7 See Red Lion, 395 U.S. at 389-95. .

¥ Ariana Huffington, “’Blog Heaven,” The American Prospect (July 1,2004). See also Cheryl Leanza,
“Monolith or Mosaic: Can the Federal Communications Commission Legitimately Pursue a Repetition of Local
Content at the Expense of Local Diversity?”, 53 American U. L. Rev. 597, 603, 610 (2004) (faulting the
Commission’s 2003 media ownership proceedings for ignoring “diversity at the local level”; “[fJuture analysis of
this question cannot rightly consider diversity and localism as two separate goals that are analytically distinct”).
Evidence that increasing the number of outlets does not necessarily increase diversity can be found in A. S.
Dejong and B. J. Bates, "Channel Diversity in Cable Television," 35 Journal of Broadcasting and Electronic
Media 159-66, 1991; A. E. Grant, "The Promise Fulfilled? An Empirical Analysis of Program Diversity on
Television," 7(1) The Journal of Media Economics 51-64, 1994; Heikki Hellman and Martin Soramaki,
“Competition and Content in the U.S. Video Market,” 7 Journal of Media Economics, 1994; C. A. Lin,
“Diversity of Network Prime-Time Program Formats During the 1980s,” 8 Journal of Media Economics 17-28,
1995; Robert Kubey, et al, “Demographic Diversity on Cable: Have the New Cable Channels Made a Difference
in the Representation of Gender, Race, and Age?,” 39 Journal of Broadcasting and Electronic Media 459-71,
1995.
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not often considered newsworthy to commercial broadcasters operating in large metropolitan
areas. There is probably no way that radio and television can cover all of the political issues,
election campaigns, and other matters of concern to people in these local units of government,
but with a restructured, and more balanced, allocation of the airwaves, broadcasters could do a
much better job of addressing local concerns.

In the present Notice of Inquiry, the Commission has asked for comment on a broad
range of questions relating to localism. These include:

e Whether licensees are paying adequate attention to “local or national political
and civic discourse,” and “what steps can be taken to encourage voluntary
efforts for political and civic discourse”;

e  Whether DTV broadcasters should diversify by “entering into channel leasing
arrangements with programmers that intend to service a previously
underserved audience,” by otherwise “narrowcasting” to such audiences on
different programming streams, or even by taking advantage of enhanced audio
capabilities “to air different soundtracks in different languages
simultaneously”;

e  Whether the Commission “needs to consider additional ways, not unique to
digital television, to ensure that broadcasters serve the needs and interests of all
significant segments of their communities, consistent with applicable
constitutional standards,” and in particular, of minority communities;

e How the license renewal process can be strengthened to assure the licensees
are serving the public interest; and

e How additional spectrum allocations, including low power broadcasting, can
enhance localism and, in the words of Senator McCain, “‘provid[e] the public
with a locally-oriented alternative to huge national radio networks.”””
We address these by focusing on the overall structural deficiencies that have created

the present crisis in mass communications, and on the reforms that are needed to reinstate

localism as a central tenet of media policy.

 NOL p. 9, 922; p. 11, 9925, 26; p. 17§ 41-44.
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These Comments are divided into three parts. Part I shows the importance of localism
and local institutions to our democracy. Part II discusses the failure of the current structure to
meet the needs for localism and diversity. Part III recommends a number of new initiatives
that the Commission should pursue to accomplish the intertwined goals of localism and

diversity in the broadcast media.

II. THE HEALTH OF OUR FEDERAL SYSTEM AND CULTURAL
LIFE DEPENDS ON LOCALISM

While courts have repeatedly affirmed the constitutional and legal basis for policies
promoting localism and diversity, the political commitment to these policies is constantly
under attack. Moreover, because broadcasters have First Amendment rights, which are
affected by policies to promote localism and diversity, it is important that there be an
evidentiary basis to conclude that these policies are necessary and actually do promote the
public interest.

This section demonstrates that localism and diversity remain critically important to our
democracy, and that the commercial mass media have not fulfilled, and are not likely to
fulfill, these fundamental goals of communications policy.

A. LOCALISM REMAINS THE CORNERSTONE OF AMERICAN DEMOCRACY

In spite of three quarters of a century of Congressional policy to promote localism in
the broadcast media and Supreme Court acceptance of these policies, in the recent media
ownership proceeding, the chief expert witness for the national broadcast networks declared
localism to be an unjustified preoccupation of the Commission that lacks a coherent basis. In

his words:
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The Commission’s preoccupation with localism is difficult to explain or
justify. Why should the government seek to promote local content as opposed
to, and especially at the expense of, any other category of ideas? Once can
readily imagine categories of ideas more central to the political, social,
educational, aesthetic or spiritual lives of Americans. Further, to fasten on any
category of ideas readily runs afoul of First Amendment values. In short, a
focus on local content or local outlets appears to lack a coherent policy basis."

This statement is wrong on every count. To begin with, a policy of promoting
localism does not run afoul of the First Amendment. The Supreme Court has rejected this
claim repeatedly over the past seventy-five years. Second, given our federal system, local
government is in fact our central political institution. Third, we define many of our social and
aesthetic values in local terms. For example, local courts and juries decide a wide range of
civil and criminal issues based on what are essentially community understandings of what a
“reasonable man” would think or do, depending on local conditions. We take great pride and
see great strength in the local grounding of our federal system.!' Having vibrant local media
outlets to promote good local government and strong social ties in local communities is an
essential part of our democracy.

1. Political Process

No matter how strongly national and international issues affect our society or how
prominent they become, there is much truth to the saying that all politics in America are local.

This is because of the fundamental federal structure of our national government.

1 Bruce N. Owen, “Statement on Media Ownership Rules,” Attachment to Comments of Fox
Entertainment Group and Fox Television Stations, Inc., National Broadcasting Company, Inc. and Telemundo
Group, Inc., and Viacom, In the Matter of 2002 Biennial Regulatory Review — Review of the Commission’s
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of
1996, Cross Ownership of Broadcast Stations and Newspapers, Rules and Policies Concerning Multiple
Ownership of Radio Broadcast Stations in Local Markets, Definition of Radio Markets, MB Docket No. 02-277,
MM Dockets 02-235, 01-317, 00-244, 2 January 2003, p. 10.

" Alexis de Tocqueville’s well-known celebration of local associations started with “the permanent
associations which are established by law under the names of townships, cities, and counties, a vast number of
others are formed and maintained by the agency of private individuals,” cited in Ronald J. Terchek and Thomas
C. Conte, Eds., Theories of Democracy (Lanham, MD: Rowan & Littlefield, 2001), p. 27.
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National elections are essentially local. The extreme concentration of the 2004
presidential election on so-called “battleground” states reminds us that we elect the president
on a state-by-state basis. We elect senators on a state-wide basis and our representatives on
the basis of small single-member districts.'> These are local races.

More importantly, we reserve a host of public policy decisions that are vital to the
quality of life and the fabric of our society — police, emergency services, education, land-use,
to name just a few — for local units of government. Only defense is solely national policy.
Personal transfer payments — social and income security and welfare — are also largely federal,
but even income security and welfare have many state and local variations. Three-quarters or
more of spending on education, police and parks and recreation is accounted for by state and
local governments, most of it at the local level. About two-thirds of all government spending
on community development and natural resources are spent by state and local governments,
113

equally divided between state and loca

2. Social Processes

A host of social processes are grounded in the local community. The primary referent
for identity and community has traditionally been and remains significantly local."* A
primary focus on political participation and mobilization captures the most critical aspect for
media policy. There are both sociological and psychological reasons why local ties support

participation.

12 Alexander Keyssar, The Right to Vote (New York: Basic Books, 2000).

1 U.S. Census Bureau, Statistical Abstract of the United States: 2002 (Washington, D.C.: U.S.
Department of Commerce, 2002), Tables 414-416, 453.

' Jeremy Rifkin, The Age of Access (New York, Jeremy P. Tarcher/Putnam, 2000), pp. 7-9. John
Dewey, The Public and its Problems (Athens, Ohio: Swallow Press, 1954); Carmen Sirianni and Lewis
Friedland, Civic Innovation in America: Community Empowerment, Public Policy, and the Movement for Civic
Renewal (Berkeley: University of California Press, 2001), especially Chapter 5.
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From a practical point of view, for example, getting out the vote thrives on local
connections.”” Knowledge of the local area and local individuals are vastly superior as
resources for mobilizing participation. The sociability of the political participation — working
together, voting together — provides social reinforcement, trust and psychological
gratification.

Local media that focus on local issues, cultures, and interests are a critical part of this
equation. As law professor and media scholar Edwin Baker points out, for the media to meet
the diverse needs of the public, they must

perform several tasks. First, the press should provide individuals and organized

groups with information that indicates when their interests are at stake. Second,

the media should help mobilize people to participate and promote their

divergent interests... Third, for pluralist democracy to work, information about

popular demands must flow properly - that is, given the practical gap between

citizens and policymakers, the press should make policymakers aware of the
content and strength of people's demands.'®

The broadcast media cannot fulfill this critical role if they are not rooted in local
communities.

Broadcast television has an immense impact because of its key role in the social and
psychological processes of democratic discourse. Broadcast television is a primary source of

information, particularly for local issues.'” Television is also the premier medium for

'* John Mark Hanson, “The Majoritarian Impulse and the Declining Significance of Place,” in Gerald
M. Pomper and Marc D. Weiner, Eds., The Future of American Democratic Politics (New Brunswick: Rutgers
University Press, 2003).

' C. Edwin Baker, “Giving Up on Democracy: The Legal Regulation of Media Ownership,”
Attachment C, Comments of Consumers Union, Consumer Federation of America, Civil Rights Forum, Center
for Digital Democracy, Leadership Conference on Civil Rights and Media Access Project, In the Matter of Cross
Ownership of Broadcast Station and Newspaper/Radio Cross-Ownership Waiver Policy: Order and Notice of
Proposed Rulemaking,, MM Docket No. 01-235, 96-197, December 3, 2001, p. 16 (hereafter, CFA/CU
Comments).

" Mark Cooper, “When Law and Social Science Go Hand in Glove,” paper presented at the
Telecommunications Policy Research Conference, October 2004.
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advertising'® and efforts to influence public opinion."” Visual images are particularly
powerful in conveying messages.”’ The dictates of the television news production process
also affect the process of issue formation and debate.'

B. LOCALISM DEPENDS ON DIVERSITY IN MEDIA SOURCES, OUTLETS, AND INSTITUTIONS

Localism is intrinsically related to diversity in media sources, media outlets, media
institutions, and the actual content of media programming. In this section, we describe these
various forms of diversity and emphasize why all are needed to advance the fundamental goal
of communications policy — to provide the widest possible public access to and participation
in a rich and vibrant marketplace of ideas.

Diversity and antagonism in civic discourse are neither easy to achieve nor easy to
measure. Opponents of policies to enrich civic discourse complain that the imprecision of the

outcome makes it difficult, if not impossible, to measure success. This merely reflects the

'8 Glenn J. Hansen and William Benoit, “Presidential Television Advertising and Public Policy
Priorities, 1952 —2002,” 53 Communications Studies 285, 2002; Thomas E. Patterson, T.E., and R.D McClure,
The Unseeing Eye: The Myth of Television Power in National Politics (New York: Putnam, 1976); Kern, M., 30
Second Politics: Political Advertising in the Eighties (New York: Praeger, 1988); C. L. Brians and M. P.
Wattenberg, “Campaign Issue Knowledge and Salience: Comparing Reception for TV Commercials, TV News,
and Newspapers, 40 American Journal of Political Science 172-93, 1996.

" Sei-Hill Kim, Dietram A. Scheufele and James Shanahan, “Think About It This Way: Attribute
Agenda Setting Function of the Press and the Public’s Evaluation of a Local Issue,” 79 Journalism and Mass
Communications Quarterly 7, 2002.; Steven Chaffee, Steven and Stacy Frank, “How Americans Get Their
Political Information: Print versus Broadcast News,”546 The Annals of the American Academy of Political and
Social Science, 1996; Jack M. McLeod, Dietram A. Scheufele, and Patricia Moy, “Community,
Communications, and Participation: The Role of Mass Media and Interpersonal Discussion in Local Political
Participation,” 16 Political Communication, 1999. For a fuller explanation of the impact of television, see the
separate Comments of the Consumer Federation of America and Consumers Union filed in this NOI.

2 David Domke, David Perlmutter and Meg Spratt, “The Primes of Our Times? An Examination of the
‘Power’ of Visual Images,” 3(2) Journalism 131-59, Aug. 2002, p. 131. The authors present a detailed social
psychological and even neurological discussion of the reasons why and ways in which visual images have a
greater impact, but the politically oriented research that they cite as consistent with their findings include J. A.
Krosnick and D. R. Kinder, “Altering the Foundation of Support for the President Through Priming,” 84
American Political Science Review 497-512, June 1990; Z. Pan and G. M. Kosicki, “Priming and Media Impact
on the Evaluation of the President’s Performance,” 24 Communications Research 3-30, 1997; M. R. Just A. N.
Crigler and W. R. Neuman, “Cognitive and Affective Dimensions of Political Conceptualization,” in A. N.
Crigler (ed.) The Psychology of Political Communications (Ann Arbor: University of Michigan Press, 1996).

2! Doris Graber, Mass Media and American Politics (Washington, D.C.: Congressional Quarterly,
1997); Herbert J. Gans, Democracy and the News (Oxford: Oxford University Press, 2003).
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fact that the goal of having an informed citizenry is inherently qualitative and complex. Most
social and psychological relationships have numerous highly intertwined causes; there is no
reason that knowledge and participation in public policy formation should be otherwise.

The Commission should define the richness of civic discourse in empirical terms to
include three structural sources of diversity — outlet diversity, source diversity, and
institutional diversity. These structural characteristics in turn can produce the goals of
program and viewpoint diversity. The First Amendment properly restricts the government’s
ability to dictate the content of speech, and especially to favor some viewpoints over others.”
Ensuring media structures that make diverse viewpoints more accessible accomplishes the
compelling goal of promoting diversity without government intervention into the content of
programming.

1. Source and Outlet Diversity

Source diversity refers to the different ways in which programming originates. The
difference between source and outlet diversity is the difference between the number of
producers of programming and the number of distributors of programming through ownership
of broadcast outlets. Outlet owners may produce their own programming or buy it from
independent producers. The forum for democratic discourse will be better served by a
multiplicity of sources producing programming that reflects the points of view that owners

choose to disseminate through the outlets they control.

2 “Content” refers to both the subject matter of programming and the point of view reflected in how
that subject matter is presented. Viewpoint is thus a subcategory of content, and under First Amendment
doctrine, it is the subcategory most vigorously protected against government discrimination. See, e.g.,
Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819, 828-29 (1995); Turner
Broadcasting v. FCC, 512 U.S. 622, 641 (1994).
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In the recent ownership proceeding, the Commission facilely and incorrectly rejected
source diversity as a goal of Communications Act.”> In a proceeding that focuses on localism,
it should be quite apparent that promoting diversity and localism in the sources of
programming is an important goal in itself, as well a reasonable and important mechanism for
promoting the broader First Amendment aspiration of the “widest possible dissemination of
information from diverse and antagonistic sources.”*

Demonstrating that source diversity should be a focal point of public policy to
promote diversity and localism in no way detracts from the simultaneous finding, at which the
Commission correctly arrived, that “outlet ownership can be presumed to affect the
viewpoints expressed on that outlet,” and that “a larger number of independent owners will
tend to generate a wider array of viewpoints in the media than would a comparatively smaller
number of owners.”>’

In fact, both source and outlet diversity are important. Owners’ viewpoints are
expressed in the content they choose to deliver to the public through the outlets they control.
Outlet owners may produce their own content or buy it from independent producers. A
multiplicity of sources will serve the interests of diversity and localism better by creating

competition between sources, thereby providing owners a better range of programming from

which to choose. More independent sources will stimulate greater innovation and creativity

 Federal Communications Commission, Report and Order, In the Matter of 2002 Biennial Regulatory
Review — Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section
202 of the Telecommunications Act of 1996, Cross Ownership of Broadcast Stations and Newspapers, Rules and
Policies Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets, Definition of Radio
Markets, MB Docket No. 02-277, MM Dockets 02-235, 01-317, 00-244 July 2, 2003, paras. 42-46 (hereafter,
2002 Biennial Review).

# Associated Press v. United States, 326 U.S. 1, 20 (1945).

2 2002 Biennial Review, para. 27.
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and more locally oriented content.”® Independent programmers can also be expected to
produce more vigorous watchdog journalism.”” In addition, they can be expected to produce
more programming for noncommercial outlets.

Promoting source diversity may also lower the barriers to entry into the media market,
since a separate market for independent programming would facilitate entry of new voices at
two stages of production (programming or distribution), rather than just one (vertically
integrated production and distribution). The Commission should be well aware of the
independent need to promote source diversity, since it accepts more concentration in
ownership of outlets in mid-size and smaller markets, based on a claim about the more
demanding economics of operating a media business in these markets.?® Independent
production of programming could add a significant source of diversity in these markets where
ownership of outlets is highly concentrated.*

2. Institutional Diversity

Institutional diversity basically refers to different structures of media presentation —
that is, different business models, journalistic cultures, and traditions, which in turn produce
different programming and different viewpoints. Institutional diversity is grounded in the
watchdog function. For example, newspapers have a tradition of in-depth investigative

journalism. Concentrated ownership threatens this important watchdog function. Thus, there

26 See CFA/CU Comments, In the Matter of Cross-Ownership of Broadcast Stations and Newspapers;
Newspaper-Radio Cross-Ownership Waiver Policy: MM Docket No. 01-235, 96-197, December 3, 2001, pp. 53-
57; Reply Comments of Consumers Union, Consumer Federation of America, Civil Rights Forum, Media
Access Project, Center for Digital Democracy, and Civil Rights Forum,” In the Matter of Cross-Ownership of
Broadcast Stations and Newspapers; Newspaper-Radio Cross-Ownership Waiver Policy: Order and Notice of
Proposed Rulemaking, MM Docket No. 01-235, 96-197, February 15, 2002, pp. 58-59, 79-82, (hereafter,
CFA/CU Reply).

> CFA/CU Reply, pp. 26-27, 83-88.

%2002 Biennial Review, para. 201.

% For more on different types of diversity, see Robert Horwitz, “On Media Concentration and the
Diversity Question,” p. 4, http://communication.ucsd.edu/people/Concentrationpaperl CA.htm; Philip Napoli,
“Deconstructing the Diversity Principle,” 48 Journal of Communication 7 (1999).
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is an important link between institutional diversity and the investigative role.”” As Baker
shows, a highly concentrated media marketplace will produce fewer and less rigorous
watchdog activities. Abuses of the public trust are less likely to be uncovered and more likely
to occur because the deterrent of the threat of exposure is diminished.*' Baker therefore sees
a need to promote institutions with different structures, driven by different institutional
imperatives.”

One of the central benefits of promoting deconcentrated and diverse media markets is
to provide a self-checking function on the media. The media need to be accountable to the
public, but that function cannot, as a general matter, be provided by government action in our
political system. It can best be provided by the media itself, as long as there is vigorous
antagonism among sources of news and information.®® That vigorous antagonism is radically
diminished by the ongoing trend of conglomeration and cross-media ownership in the
industry, which simultaneously creates the potential for institutional conflicts of interest.**

For most analysts of the role of the media in our democracy, institutions play a critical
role in mediating between individuals and the political process. Local institutions are
uniquely accessible to citizens, and local media institutions are a perfect example of the value
of access. The ability to communicate to local media outlets or participate in the production
of local content is highly valued as a civic experience that enhances the ability of the citizen

and the community to organize and represent its interests. .

3% See Shah, Rajiv, J. Jay P. Kesan, The Role of Institutions in the Design of Communications
Technologies, paper presented at the Telecommunications Policy Research Conference on Information,
Communications, and Internet Policy, October 2001.

1 C. Edwin Baker, Media, Markets, and Democracy (NY: Cambridge U. Press, 2002), p. 64.

32 Baker, Media, Markets, and Democracy p. 120.

33 Ronald J. Krotoszynski, Jr. and A. Richard M. Blaiklock, “Enhancing the Spectrum: Media Power,
Democracy, and the Marketplace of Ideas, University of lllinois Law Review, 2000, pp. 867-68.

3* Charles Davis and Stephanie Craft, “New Media Synergy: Emergence of Institutional Conflict of
Interest,” 15 Journal of Mass Media Ethics 222-23, 2000.
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III. LOCALISM IS NOT SERVED BY THE PRESENT
STRUCTURE OF BROADCAST REGULATION

A. A SPECTRUM DOMINATED BY COMMERCIAL LICENSEES PROVIDES NEITHER DIVERSE
LOCAL POLITICAL AND CULTURAL PROGRAMMING NOR SUFFICIENT OPPORTUNITIES
FOR LOCAL SELF-EXPRESSION

Despite the strong federal policy of diversity and localism, licenses have, since the
early days of broadcasting, been granted overwhelmingly to commercial broadcasters whose
primary goal is maximizing profit, and whose primary means of doing so is the sale of
advertising. Although one reason for this choice was a desire to establish a system of free,
rather than subscription-based, radio and television, the result was an immediate and, over the
years, growing tension between the profit-maximizing goals of commercial broadcasters and
the public interest goals of localism, cultural variety, and viewpoint diversity.

Scholars have documented this unfortunate history. Paul Starr’s recent study of the
growth of American communications describes early debates over broadcast policy in which
many viewed advertising as completely inappropriate for a medium with such vast
educational potential. Ultimately, however, as Starr recounts, plans for a system of
predominantly nonprofit broadcasting were defeated.” Similarly, Robert McChesney has
detailed the story of broadcasting’s missed potential, as commercial conglomerates were
allowed to grow ever larger, in the process elevating profit and ratings over the obligation to

provide diverse and in-depth information and ideas.”® Patricia Aufderheide summarizes:

% Paul Starr, The Creation of the Media (NY: Basic Books, 2004), pp. 327-84.

%% E.g., Robert McChesney, Telecommunications, Mass Media, and Democracy: The Battle for Control
of U.S. Broadcasting, 1928-1935 (NY: Oxford U. Press, 1993) (describing early proposals to reserve as much as
50% of the spectrum for noncommercial and government informational broadcasting); Robert McChesney, Rich
Media, Poor Democracy: Communication Politics in Dubious Times (NY: New Press, 1999). See also Henry
Geller & Tim Watts, “The Five Percent Solution: A Spectrum Fee to Replace the ‘Public Interest Obligations’
of Broadcasters” (Washington DC: New America Foundation, 2002), p. 2 (free speech advocates “argued that a
common carrier approach to managing the airwaves would serve the public interest best by requiring

20



In the United States [in contrast to other nations], commercial enterprises were
given permission, through licenses, to use ... spectrum for profit by selling
advertising time. Other interests — labor unions, religious organizations,
educators, and private foundations — had warned that such commercial use
would eliminate community and educational use of the spectrum. And indeed,
despite industry promises, within months after the passage of the
Communications Act of 1934, programming time by and for these
noncommercial constituencies simply dried up.”’

The tension that resulted, between the nation’s public interest policy goals and the
commercial interests of media corporations, has been a constant in the history of broadcast
regulation. With today’s massive consolidation of media ownership, the tension has become
even greater and the policy goals even more elusive.

1. The Lack of Localism and Diversity

The growing impact of homogenization in the TV industry, stimulated by the lifting of
both national ownership limits and restrictions on vertical integration, is unmistakable.’®

Local programming has been restricted or eliminated.”” Stories of local importance are driven

broadcasters to allow anyone to buy airtime. The largest commercial broadcasters, represented by the National
Association of Broadcasters (NAB), opposed common carriage ... They sought to retain editorial control over
programming and to merge individual stations into national broadcast networks”).

37 Patricia Aufderheide, “The What and How of Public Broadcasting,” in The Daily Planet: A Critic on
the Capitalist Culture Beat (Minneapolis: U.Minn. Press, 2000), p. 88.

¥ Robert McChesney, The Problem of the Media (New York: Monthly Review Press, 2004), Ben H.
Bagdikian, The New Media Monopoly (Boston: Beacon Press, 2004); Thomas Meyer, Thomas, Media
Democracy (Cambridge: Polity Press, 2002); J. Meyerowitz, No Sense of Place: The Effect of Electronic Media
on Social Behavior (New York: Oxford, 1985); Thomas Kunkel and Gene Roberts, “The Age of Corporate
Newspapering, Leaving Readers Behind,” American Journalism Review, May 2001. On coverage of the 1996
Telecommunications Act see, Martin Gilens and Craig Hertzman, "Corporate Ownership and News Bias:
Newspaper Coverage of the 1996 Telecommunications Act," paper delivered at the Annual Meeting of the
American Political Science Association, August, 1997, p. 8; Network Affiliated Stations Alliance, “Petition for
Inquiry into Network Practices” (Federal Communications Commission, March 8§, 2001).

3% Charles Layton, “What do Readers Really Wa